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Court of Appeals of the District of Columbia 


No. 4125. 

Edmond C. Fletcher, Objector, Appellant, 

vs. 

Sherman Kellogg et al. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 37556. 

Isaiah S. Coomes, Plaintiff, 
vs. 

Fred A. Winchell, Sherman Winchell, Paul Winchell, Ira D. 
Winchell, Pitt Winchell, Emma Moore, Eva Hevern, Adda Coomes, 
Elsie Black, Ethel Lortz Lucille Cotton, Thomas Johnson, Sher¬ 
man Johnson, William P. Johnson, Charles Johnson, Arthur K. 
Coomes, Sherman Kellogg, and Bessie K. Denley, Defendants. 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Petition of Sherman Kellogg. 

Filed October 5, 1923. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 37556. 

Isaiah S. Coomes, Plaintiff, 
v. 

Fred A. Winchell et al., Defendants. 

The petition of Sherman Kellogg respectfully shows: 

1. Heretofore by an order passed by this Honorable Court on or • 
about the 13th day of December, 1921, the trustees herein were 

1—4125a 



2 EDMOND C. FLETCHER VS. SHERMAN KELLOGG ET AL. 

directed to withhold from the distributive share of the fund in their 
hands belonging to your petitioner, the sum of Four Thousand 
($4,000) Dollars until further order of this Court, as will appear by 
an inspection of said order which is on file in these proceedings. The 
reason for the passage of said order is hereinafter recited, to wit: 

2. At the time of the passage of said order there was pending 
in this Honorable Court a suit No. 39138 on the Equity side of this 
Court, filed by your petitioner against Edmond C. Fletcher, who had 
previously entered his appearance as your petitioner’s attorney in 
this cause, in which your petitioner claimed that said Fletcher was 
indebted to him in a large sum of money, and asked for an account¬ 
ing from the said Fletcher, and in which the said Fletcher on the 
other hand claimed that your petitioner was indebted to the said 

Fletcher in a large sum of money, by reason of services which 

2 he claimed to have rendered to your petitioner as your peti¬ 
tioner’s attornev in this cause. 

%/ 

3. Because of the controversy which had arisen between your 
petitioner and the said Fletcher it was deemed by your petitioner 
improper that the said Fletcher should continue longer to represent 
him in these proceedings; but inasmuch as said Fletcher persisted 
in remaining as your petitioner’s attorney of record therein, your 
petitioner was obliged to file and did file in these proceedings a 
petition for a rule to show cause why the name of said Fletcher 
should not be stricken from the record as attorney for petitioner. A 
rule to show cause was duly issued for the purpose aforesaid and 
served upon the said Fletcher, who answered the same. After the 
hearing upon said rule, and it appearing to the Court that the author- 
itv of the said Fletcher had been revoked, this Honorable Court 
adjudged, ordered and decreed that his name be stricken from the 
record as attorney for your petitioner herein, and further decreed 
that the trustees, who had been appointed to sell the property in¬ 
volved in these proceedings, retain in their hands until the further 
order of this Court as aforesaid, the sum of Four Thousand ($4,000) 
Dollars, either in cash or securities, out of the distributive share of 
said estate which might be due to your petitioner, in order to satisfy 
any lien which the said Fletcher might have upon said fund by 
reason of any services which may have been rendered by him as 
attorney for your petitioner in said cause, reserving for further pro¬ 
ceedings the question of adjudication of such sum, if any, as 

3 might be due to him for such services, which said order is the 
same as that mentioned in the first paragraph of this petition. 

4. The proceedings in said equity cause No. 39138 have been 
finally terminated by a decree passed by this Honorable Court on the 
18th day of July, 1923, a copy of which, marked Exhibit A, is 
hereto attached and prayed to be taken and considered as a part 
hereof, in and by which this Honorable Court, after having heard 
the testimony relating to any and all sendees in this and other cases 
claimed to have been rendered by the said Fletcher to your petitioner, 
and after having considered the various items of debits and credits on 
both sides of the account between your petitioner and the said 
Fletcher, decreed that the said Fletcher was indebted to your peti- 
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tioner in the sum of Fifteen Hundred and Seventy-four Dollars and 
Forty-five Cents ($1,574.45), with interest from the 18th day of 
July, 1923, together with costs, which said sum the said Fletcher 
was thereby directed to pay to the petitioner or his attorneys of 
record. 

5. Prior to said final decree, by an order passed in said equity 
proceedings on or about the 27th day of February, 1922, the said 
cause had been referred to the Auditor with directions to ascertain 
and report 

The nature, extent, and importance of the legal services, together 
with the amount of labor, time and trouble required in the per¬ 
formance thereof, and the reasonable value of such services, if any, 
as may have been rendered by the said Fletcher for and on behalf 
of the petitioner after April 15, 1919, (which was the date at which 
settlement for all services rendered prior to that time had been made 
between said parties), and as petitioner’s attorney of record not only 
in these proceedings, but in all other proceedings in which 
4 the said Fletcher claimed to have represented your petitioner; 

also 

All sums of money which had been paid out by the said Fletcher 
on behalf of the said petitioner, as Court costs and suit expenses, 
fees for services, stenographic fees and charges, and all actual fair 
and necessary expenses incurred and paid out by the said Fletcher 
while attending to your petitioner’s business during the period cov¬ 
ered by said accounting; 

also to make an accounting of the 

Sums of money received by the said Fletcher on a certain note 
therein mentioned, the promissory notes and the disposition thereof 
executed and delivered by your petitioner to the said Fletcher during 
the accounting period, the sums of money received by the said 
Fletcher from your petitioner during said period, and the sums of 
money paid over by the said Fletcher to your petitioner during said 
period. 

The said accounting was had, and the decree aforesaid passed as a 
result thereof; so that there are now no further matters in controversy 
between your petitioner and said Fletcher with reference to any 
services which may have been rendered by said Fletcher to your 
petitioner in this cause, all such controversies having been completely 
adjudicated by the decree of this Court passed on July 18, 1923, as 
aforesaid. A copy of said order of reference to the Auditor is hereto 
attached marked Exhibit B and prayed to be taken and considered 
as a part hereof. 

6. Your petitioner further states that no part of the sum which 
said Fletcher was by said decree of July 18. 1923, ordered to pay to 
your petitioner or his attorneys has been paid; that the said Fletcher 
has appealed from said decree but he has given no supersedeas bond 
thereon, although the time for filing such bond has long since ex- 
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pircd; and that no reason is now apparent why the sum of Four 
Thousand ($4,000) Dollars withheld as aforesaid should not 
5 now be paid to your petitioner. 

The premises considered, your petitioner prays: 

(1) For an order directing the trustees herein to forthwith pay 
over to your petitioner or his attorneys of record the said sum of 
Four Thousand ($4,000) Dollars as aforesaid with interest. 

(2) And for such other and further relief as the nature of the case 
may require. 

SHERMAN KELLOGG, 

By CLEPRANK & LATIMER, 

“ GILBERT L. IIALL, 

Attorneys for Skcnnan Kellogg. 


District of Columbia, ss : 

I do solemnly swear that I am a member of the firm of Clcphane 
and Latimer, attorneys of record for the petitioner, Sherman Kellogg 
in the above entitled proceedings; that I have read the foregoing 
and annexed petition subscribed by said firm of Clephane and Lati¬ 
mer as attorneys for said Sherman Kellogg and am familiar with 
the contents thereof, and verily believe the facts therein stated to 
be true. 

WALTER C. CLEPHANE. 

Subscribed and sworn to before me this oth day of October, A. I). 
1923. 

[seal.] CHESTER R. SMITH, 

Notary Public, I). V. 


6 To Edmond C. Fletcher, Esq.: 

Take notice that the foregoing will be for hearing on the 12th day 


of October, 1923. 


Received a copy of the abov 


CLEPHANE & LATIMER, 
GILBERT L. HALL, 

C., 

Attorneys for Sherman Kellogg. 

on this Oct. 5, 1923. 

E. C. FLETCHER. 




EDMOND O FLETCHER VS. SHERMAN KELLOGG ET AL. 


5 


Exhibit A. 

Copy. 

In the Supreme Court of the District of Columbia. 

Equity. No. 39138. 

Sherman Kellogg 
vs. 

Edmond C. Fletcher. 

Final Decree. 

This cause came on to be heard at the April term of this Court; 
and thereupon, upon consideration thereof, it is this 18th day of July, 
1923, adjudged, ordered and decreed that the defendant, Edmond C. 
Fletcher, is indebted to the plaintiff, Sherman Kellogg, in the sum 
of Fifteen Hundred and seventy-four and 45/100 Dollars, with in¬ 
terest from July 18th, 1923, which said sum he is hereby directed 
to pay to the plaintiff or his attorneys of record. 

7 And it is further adjudged, ordered and decreed that the 

sakl defendant, his attorneys, and his heirs, executors, ad¬ 
ministrators and assigns, be and they are hereby perpetually en¬ 
joined from further prosecuting the defendant’s suit at law against 
the said plaintiff, now pending in this Court and numbered 65675, 
and that the said defendant be and he is hereby directed to deliver 
up for cancellation to the plaintiff or his attorneys of record the 
promissory note in the sum of $1,420.98, with interest, which forms 
the subject-matter of said suit. 

And it is further adjudged, ordered and decreed that the said 
defendant shall pay to the plaintiff the costs of this equity pro¬ 
ceeding, to be taxed by the clerk, and that the plaintiff shall have 
execution for the amount of the indebtedness and costs aforesaid, as 
at law. 

By the Court: 

W. I. McCOY, 

Chief Justice. 
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Exhibit B. 

Copy. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 89138. 

Sherman Kellogg, Plaintiff, 
vs. 

Edmond 0. Fletcher, Defendant. 

On consideration of the bill of complaint of Sherman 

8 Kellogg, and the supplemental and amended answer of de¬ 
fendant, Edmond C. Fletcher, and the argument of counsel, 

it is this 27th day of February, A. D. 1922, 

Ordered that said cause be, and the same is, hereby referred to 
the Auditor of this Court with directions to ascertain and report: 

1. The nature, extent and importance of the legal services, to¬ 
gether with the amount of labor, time and trouble required in the 
performance thereof, and the reasonable value of such services, if 
any, irrespective of plaintiff’s financial ability, as may have been 
rendered by defendant for and upon behalf of the plaintiff after 
April 15, 1919, and as the latter’s attorney of record, in the following 
legal proceedings: 

(a) In the matter of the estate of William Pitt Kellogg, deceased, 
Probate cause No. 24,942, pending in this Court, including the in¬ 
stitution and prosecution of the caveat proceedings, and the institu¬ 
tion and prosecution of the exceptions to the first account of the 
Executor. 

( b) In the cause of Sherman Kellogg vs. Fred A. Winchell, et al., 
Equity Cause No. 37,808, in this court, brought for the purpose of 
obtaining a construction of the last will and testament of the said 
William Pitt Kellogg. 

(c) In the cause of Sherman Kellogg vs. Fred A. Winchell, et al., 
No. 3479, in the Court of Appeals of the District of Columbia, 
wherein the appellant, Sherman Kellogg, was, by said Court, per¬ 
mitted to abandon his interest in said appeal on June 6, 1921. 

(d) In the cause of Sherman Kellogg vs. Fred A. Winchell, 

9 et al., Equity Cause No. 39,599, in this court, wherein this 

f laintiff moved the Court to dismiss the same, 
n the cause of Isaiah S. Coomes vs. Fred A. Winchell, et al., 
Equity Cause No. 37,556, pending in this court, wherein the plaintiff 
here was a defendant, and wherein the defendant here entered ap¬ 
pearance on behalf of this plaintiff, as such defendant, on May 10, 
1920. 

2. What sums of money, if any, have been paid out by defendant 
for and on behalf of plaintiff, as court costs and suit expenses in¬ 
curred in the above and foregoing proceedings. 
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3. What suips of money, if any, have been paid out by defendant 
to associate counsel, as fees for services rendered in the above and 
foregoing proceedings. 

4. What sums of money, if any, have been paid out by defendant, 
as stenographic fees and charges for services rendered in the above 
and foregoing proceedings. 

5. What actual, fair and necessary expenses, if any, have been 
incurred and paid out by defendant, while attending to the plaintiff's 
aforesaid business in the District of Columbia, including all traveling 
expenses from the defendant’s place of residence at Kansas City, 
Missouri, to Washington, D. C. and return, and hotel expenses at 
Washington, D. C., from April 15, 1919, to December 9, 1920. 

6. What sums of money, if any, have been collected by the de¬ 
fendant on behalf of plaintiff, after April 15, 1919, and the names 
of the parties from whom so collected. 

7. What sums of money, if any, have been received by the de¬ 

fendant from the Gate City National Bank at Kansas City, 

10 Missouri, on the joint note of the plaintiff and the defendant, 
amounting to the sum of $800.00. 

8. What number of promissory notes, if any, have been executed 
and delivered by plaintiff to the defendant, after April 15, 1919, in¬ 
cluding the respective amounts and dispositions thereof, excepting 
a certain promissory note, now paid, for $1,600.00 dated September 
29, 1919, executed and delivered by plaintiff to defendant as full 
payment and settlement for legal services and disbursements ren¬ 
dered and made by defendant for plaintiff, prior to said April 15, 
1919. 

9. What sums of money, if any, have been received by defendant 
from the plaintiff after April 15, 1919, excepting the aforesaid sum 
of $1,600.00, mentioned in the next preceding paragraph. 

10. What sums of meney, if any, have been paid over by the 
defendant to the plaintiff, or his agent, E. A. Kellogg, after April 
15, 1919, and the purposes for which such payment was made. 

11. The value of plaintiff’s distributive share of the estate of 
William Pitt Kellogg, estimating separately the value of the prop- 
ertv embraced under item 4 of his will. 

It is further ordered that the defendant be, and he is, hereby en¬ 
joined until the further order of this Court from prosecuting the 
action at law now pending in this Court, No. 65,675 wherein the 
defendant is plaintiff and the plaintiff herein is defendant. 

JENNINGS BAILEY, 

Justice. 

11 Order Allowing Edmond C. Fletcher to Intervene. 

Filed November 17, 1920. 

* * * * * * * 

Upon consideration of the petition of Edmond C. Fletcher for in¬ 
tervention in the above-entitled cause, it is this 17th day of Novem¬ 
ber, 1920, Adjudged and Ordered, that the said petitioner have leave 
to file the same, and that upon the filing thereof the plaintiff and de- 
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fendants show cause, on or before the 6th day of December, 1920, 
why the prayers of the said petition should not be granted, Provided 
that a copy of the said petition and this order be served upon the said 
parties or their respective attorneys of record herein on or before the 
20th day of November, instant, and upon the defendant Arthur K. 
Coomes by registered mail, to be received by him on or before 23rd 
day of November, instant. 

WILLIAM HITZ, 

Justice. 

Order Dismissing Petition of Intervention of Edmond C. Fletcher. 

Filed August 4, 1921. 

$ $ ♦ $ $ a(c $ 

This cause having come on for consideration on the petition of 
intervention of Edmond C. Fletcher and the separate answers thereto 
of the plaintiff and the defendant Bessie K. Denley, the other de¬ 
fendants although summoned not having appeared to the said peti¬ 
tion nor answered the same, and upon the testimony orally taken in 
Court in support of the said petition, and the same having 

12 been presented by counsel and considered by the Court. 

It is this 4th day of August, 1921, Adjudged and Ordered 
that the said petition be, and the same hereby is, dismissed. 

WILLIAM HITZ, 

Justice. 

And from the foregoing order the said Edmond C. Fletcher, inter¬ 
vener, in open Court appeals to the Court of Appeals of the District 
of Columbia, and the maximum penalty of the undertaking on such 
his appeal is fixed at Twenty Thousand Dollars ($20,000), if to 
operate as a supersedeas, and at One Hundred Dollars ($100), if for 
costs only, with liberty to deposit in the Registry of the Court Fifty 
Dollars ($50) in lieu of such undertaking for costs. 

WILLIAM HITZ, 

Justice. 

Undertaking on Appeal to Court of Appeals. 

Filed August 25, 1921. 

* ♦♦♦♦♦♦ 

Know all men by these presents, That whereas the undersigned 
Edmond C. Fletcher has prosecuted an appeal to the Court of Ap¬ 
peals of the District of Columbia to reverse the order or decree ren¬ 
dered by the Supreme Court of the District of Columbia in the above- 
entitled cause or proceeding, pending therein, and is required to give 
an undertaking, under seal, conditioned as required by law, 

13 in the maximum amount of Two thousand dollars, fixed by 
the Court: And whereas the condition of this undertaking is 
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that the said Edmond C. Fletcher shall prosecute his said appeal to 
effect and answer all damages and costs if he shall fail to make good 
his plea. 

We, the undersigned Edmond C. Fletcher as principal and United 
States Fidelity and Guaranty Company, a Corporation of the State of 
Maryland as surety appearing and submitting to the jurisdiction of 
the Court, hereby undertake for ourselves and each of us, our and 
each of bur heirs, executors, administrators, successors, and assigns to 
abide by and perform the order or decree of the Court in the premises, 
and do further agree that, upon default by the said principal in any 
of the conditions hereof, the damages, not exceeding the sum afore¬ 
said, may be ascertained in such manner as the Court shall direct: 
that the Court may give judgment hereon in favor of any person 
thereby aggrieved against us for the damages suffered or sustained by 
such aggrieved party, and that such judgment may be rendered in 
said cause or proceeding against all or any of us whose names are 
hereto signed. 

EDMOND C. FLETCHER. [seal.] 
UNITED STATES FIDELITY AND 
GUARANTY COMPANY, . [seal.] 
ByCHAS R. HOOFF, 

A ttomey-in-Fact. 

Signed, sealed, and delivered in the presence of— 

NELLIE RITCHIE. 

M. M. LOCKHART. 

L. R. SAUR. 

J. L. BRIDWELL. 

Approved this 25 day of August, 1921. 

WILLIAM HITZ, 

Justice S. C., D. C. 

Surety qualified. 

MORGAN H. BEACH, 

Clprh 

By W. E. WILLIAMS, 

Asst. Clerk. 

14 Order. 

Filed December 13, 1921. 

* * * * * * * 

Upon consideration of the petition of Sherman Kellogg, the rule 
to show cause issued in the above entitled cause, the answer of the 
respondent Edmond C. Fletcher thereto, and the evidence submitted, 
and it appearing to the Court that the appearance of the respondent 
Fletcher was duly and regularly entered on behalf of the defendant 
Kellogg, but that said authority has been revoked and that said re¬ 
spondent in his answer to the rule to show cause has stated that it is 
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inexpedient for him to longer continue to act as attorney for said 
Kellogg in this cause, it is, by the Court, this 13th day of December, 
A. D. 1921, 

Adjudged, ordered and decreed that the name of the said Edmond 
C. Fletcher be and the same is hereby withdrawn from the record as 
attorney for the defendant Kellogg in the above entitled cause. 

It is further ordered that the trustees retain in their hands until 
the further order of this Court the sum of Four Thousand ($4,000) 
Dollars either in cash or securities out of any distributive share of 
said estate which may he due to the defendant Kellogg, in order to 
satisfy any lien which the said Fletcher may have upon said fund 
bv reason of anv services which mav have been rendered by him as 
attorney for the said Kellogg in said cause, reserving for further 
proceedings the question of the adjudication of such sum, if any, as 
may be due to him for such services. 

JENNINGS BAILEY, 

Justice. 

15 Answer and Objections of Edmond C. Fletcher to the Petition 

of Sherman Kellogg. 

Filed October 12, 1923. 

Comes now Edmond C. Fletcher, upon whom a notice of this hear¬ 
ing has been served by the petitioner, Sherman Kellogg, defendant 
in the above entitled cause, and excepting to the jurisdiction of this 
Court, and without waiving same, objects to the granting of said 
petition, and the prayers thereof, filed herein on October 5, 1923, 
for the following reasons: 

1. Answering paragraph 1 of the petition, the said Fletcher ad¬ 
mits the allegations in the first sentence thereof, respecting the order 
of this Court passed on the 13th day of December, 1921, a copy of 
which is attached hereto, marked “Exhibit A,” and prayed to be 
taken and considered as a part hereof. Answering the second sen¬ 
tence of said petition, the said Fletcher expressly denies the allega¬ 
tion therein, towit: “The reason for the passage of said order is here¬ 
inafter recited to-wit” (followed by paragraph 2 of the petition), is 
set forth in paragraph 2 thereof. On the contrary, said Fletcher al¬ 
leges and avers that said order was passed because of the facts al¬ 
leged and set forth by the petitioner, in paragraph 3 of his said 
petition, and for the reasons mentioned in the order itself. 

2. Answering paragraph 2 of the petition, said Fletcher admits 
the allegations contained therein. 

3. Answering paragraph 3 of the petition, said Fletcher 

16 admits the allegations contained therein, with the following 
qualifications: (a) that said Fletcher persisted in remaining 

as Attorney of Record for said petitioner in this cause, because of 
the fact that he had not been compensated in the reasonable sum 
of $3,650.00 for professional services rendered to said petitioner, and 
in this cause, subsequent to May 7, 1920; whereupon this Honor- 
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able Court by its aforesaid order, directed the trustees herein to re¬ 
tain in their custody the sum of $4,000 in order to satisfy any lien 
which said Fletcher claimed thereon bv reason of the rendition to 
the petitioner of the aforesaid professional services; ( b) that said 
claim of $3,650.00 was, by said Fletcher, set up and pleaded in his 
counter-claim and Answer filed in the cause, brought by your peti¬ 
tioner against him, No. 39,138, in Equity, and, at the trial thereof, 
evidence was introduced in proof of same, after that cause had been 
referred to the Auditor by an order of the Court in that proceeding, 
a copy of such order being attached to the petitioner’s petition herein, 
marked “Exhibit B,” which the said Fletcher now adopts as a part 
of this Answer. So that the subject-matter of this proceeding, No. 
37,556, in Equity, wherein the petitioner is a defendant, is involved 
in and made a part of the subject-matter of Equity Cause No. 39,138, 
wherein the petitioner is plaintiff and Edmond C. Fletcher is de¬ 
fendant. 

4. Answering paragraph 4 of the petition, said Fletcher expressly 
denies the allegations therein, to-wit, “The proceedings in said 
Equitv Cause No. 39,138 have been finally terminated by a decree 
passed by this Honorable Court on the 18th day of July, 1923. On 

the contrary, said Fletcher avers and alleges that at the time 

17 of the passage of the aforesaid decree he, in open court, prayed 

for and was allowed an appeal from said decree to the Court 

of Appeals of the District of Columbia, conditioned upon the filing 
of an undertaking, as appears on the original decree, a copy of which 
is attached hereto, marked “Exhibit A.” and prayed to be taken 
and considered as a part hereof; that thereafter and on August 7, 
1923, and within 20 days from the date and passage of said decree, 
said Fletcher filed in this cause the required Undertaking for Costs, 
after the same had been first approved by one of the Justices of this 
Honorable Court, as appears from the said Undertaking, which is 
prayed to be read and considered as a part hereof; that thereafter 
the said Fletcher filed in that cause, No. 39,138, an Assignment of 
Errors, a Designation for the Record and, on this day, has sub¬ 
mitted to the Honorable Justice McCoy, the Trial Justice, a State¬ 
ment of Evidence for approval. Further answering, the said Fletcher 
alleges and avers that by reason of his perfecting the appeal as afore¬ 
said 4n that cause, it follows that the subject-matter in this pro¬ 
ceeding, pending between petitioner and said Fletcher, has not been 
finally adjudicated and determined. Further answering said para¬ 
graph, said Fletcher admits that, by the terms of said decree, he is 
indebted to your petitioner in the sum mentioned therein, but by his 
aforesaid appeal the question of the validity of said indebtedness 
has passed to said Court of Appeals for review. 

5. For answer to paragraph 5 of the petition, said Fletcher ad¬ 

mits that an order of this Court was passed in said Equity 

18 Cause, No. 39,138, on the 27th day of February, 1922, pro¬ 
viding for the taking of testimony by the Auditor of this 

Court; that said order is now among the files and records of this 
Court, and a copy thereof is attached to the petitioner’s petition, 
marked “Exhibit B,” which is now adopted and made a part of this 
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answer. Further answering said paragraph, said Fletcher expressly 
denies that all, or any, of the controversies, including this contro¬ 
versy have been completely adjudicated by the decree of this Court 
passed on July 18, 1928, as aforesaid. On the contrary, said Fletcher 
alleges and avers that such controversies existing between petitioner 
and himself, as set forth in the proceedings in the aforesaid Equity 
cause No. 39,188, arc now included in his appeal aforesaid. 

(). Answering paragraph (> of the petition, said Fletcher admits 
that he has paid no part of the aforesaid money judgment to your 
petitioner or his attorneys, lie also admits that the petitioner and 
his attornevs are entitled to the benefit of a Writ of Execution in 
such behalf, lie further admits that he has given no Supersedeas 
bond on his said appeal, hut alleges and avers that no Supersedeas 
bond is necessary in this proceeding, No. 89,138, because the fund, of 
$4,000.00, which is sought to he obtained by said petitioner in this 
proceedings, is within the custody and control of this Honorable 
Court. Said Fletcher further avers and alleges that life is and has 
been, at all times hereinbefore mentioned, a Member of the Bar of 
this Honorable Court, and, as such, is entitled in the premises to 
the full protection of his lien on said fund; and that petitioner is 
a non-resident of the District of Columbia. 

19 Further answering, said Fletcher shows to the Court that 

the petitioner’s petition is not signed or verified by him; 
that said petition is signed and verified by Walter C. Clephane, an 
attorney for petitioner in this proceeding; that the petition fails 
to show (a) that the facts stated therein are within the personal 
knowledge of said Walter C. Clephane, and (b) that the petitioner 
was, on the date of such verification, absent from the District of Col¬ 
umbia, as required by the rules of this Court. 

Wherefore, the said Edmond C. Fletcher prays that the petition 
of the petitioner, Sherman Kellogg, be dismissed, and for such other 
relief as to the Court may seem just and proper. 

EDMOND C. FLETCHER. 


In the District of Columbia, ss : 

Edmond C. Fletcher, of lawful age, being first duly sworn, on his 
oath states that he has read the foregoing and annexed Answer 
by him subscribed, that he knows the contents thereof, and verily 
believes the facts therein stated to be true. 

EDMOND C. FLETCHER. 

Subscribed and sworn to before me on this 10th day of October, 
1923. 

[seal] A. E. E. MASON, 

Notary Public , D. C. 


My commission expires Dec. 11, 1923. 
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Exhibit A. 

In the Supreme Court of the District of Columbia. 

Equity. No. 39138. 

Sherman Kellogg 


vs. 

Edmond C. Fletcher. 

Final Decree. 

This cause came on to be heard at the April term of this Court; 
and thereupon, upon consideration thereof, it is this 18th day of 
July, 1923, adjudged, ordered and decreed that the defendant, 
Edmond C. Fletcher, is indebted to the plaintiff, Sherman Kellogg, 
in the sum of Fifteen Hundred and Seventy-four Dollars and 
Forty-five Cents ($1,574.45), with interest from the 18th day of 
July, 1923, which said sum he is hereby directed to pay to the plain¬ 
tiff or his attorneys of record. 

And it is further adjudged, ordered and decreed that the said 
defendant, his attorneys, and his heirs, executors, administrators 
and assigns, be and they are hereby perpetually enjoined from 
further prosecuting the defendant’s suit at law against the said 
plaintiff, now pending in this Court and numbered 65675, and that 
the said defendant be and he is hereby directed to deliver up for 
cancellation to the plaintiff or his attorneys of record the promis¬ 
sory note in the sum of $1,420.98, with interest, which forms the 
subject matter of said suit. 

And it is further adjudged, ordered and decreed that the said 
defendant shall pay to the plaintiff the costs of this equity pro¬ 
ceeding, to be taxed by the clerk, and that the plaintiff shall have 
execution for the amount of the indebtedness and costs aforesaid, as 
at law. 

By the Court: 

WALTER I. McCOY, 

Chief Justice. 

And from the foregoing order and decree the said Edmond C. 
Fletcher, defendant, in open court, appeals to the Court of Appeals 
of the District of Columbia, and the maximum penalty on the 
Undertaking on such his appeal is fixed at $3,200.00, if to operate 
as a sepersedeas, and $100.00 if for costs only. 

WALTER I. McCOY, 

Chief Justice. 
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21 Order for Payment to Sherman Kellogg of Four Thousand 

Dollars Heretofore Withheld. 

Filed October 22, 1923. 

* * * * ♦ * * 

Upon consideration of the petition of Sherman Kellogg filed 
herein on the 5th day of October, 1923, and of the answer thereto, 
and the Court being satisfied that there is no reason why the sum of 
Four Thousand Dollars ($4,000) heretofore detained under its 
order should not now be paid to the petitioner, it is, this 22nd day 
of October, 1923. 

Ordered, that the trustees herein be, and they are, hereby author¬ 
ized and directed to forthwith pay to the petitioner or his attorneys 
of record the said sum of Four Thousand Dollars heretofore ordered 
withheld by its decree passed on the 13th day of December, 1921, 
with such interest as may have accrued thereon. 

WENDELL P. STAFFORD, 

Justice. 

And from the foregoing order and decree the objector, Edmond C. 
Fletcher, in open court, appeals to the Court of Appeals of the 
District of Columbia, and the maximum penalty on the Undertak¬ 
ing on such his appeal is fixed at Five Hundred ($500.00), if to 
operate as a supersedeas, and $100.00 if for costs only. 

WENDELL P. STAFFORD, 

Justice. 

O. K. 

W. C. C. 

22 Memorandum. 


November 12, 1923.—Undertaking on appeal to Court of Appeals 
for $500 approved and filed. 

Assignments of Error. 

Filed January 14, 1924. 

******* 

The Court erred as follows: 

1. In sustaining the petition of petitioner, Sherman Kellogg. 

2. In granting an order directing the trustees to pay over to the 
petitioner or his attorneys of record the sum of Four Thousand 
Dollars theretofore withheld by order of said Court, dated on the 
13th day of December, 1921. 

3. In refusing to protect said Edmond C. Fletcher’s lien on said 
fund of Four Thousand Dollars, by reason of the performance of 
professional services in said cause, as an attorney of record for the 
petitioner, Sherman Kellogg. 
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4. In refusing to grant the prayers of said Edmond C. Fletcher’s 
answer and objections to the petitioner’s petition. 

5. In assuming jurisdiction of the subject-matter, upon a petition 

not signed and verified as required by law, over the objections of 

said Edmond C. Fletcher. 

« 

EDMOND C. FLETCHER, 

Objector. 


23 Designation for the Record on Appeal. 

Filed January 14, 1924. 

******* 

Edmond C. Fletcher, the objector to the petition of the defendant, 
Sherman Kellogg, designates the following to constitute the record 
of his appeal in the above entitled cause: 

1. Petition of Sherman Kellogg for payment to him by the trus¬ 
tees of Four Thousand Dollars heretofore withheld by an order of 
Court, including Exhibits “A” and “B,” filed October 5, 1923. 

2. Order of this Court dated December 13, 1921, as respects said 
$4,000.00. 

3. Answer and objections of Edmond C. Fletcher, filed October 
12, 1923, including Exhibit “A.” 

4. Order for payment of $4,000.00 to Sherman Kellogg, dated 
October 22, 1923, including the appeal therefrom to the Court of 
Appeals of the District of Columbia. 

5. Memorandum of filing of appeal bond, with approval of the 
Court. 

6. Assignments of Error. 

7. This designation. 

EDMOND C. FLETCHER, 

Objector. 

Service of notice of the filing of the above, with a copy thereof, 
is acknowledged on the 14 day of January, 1924. 

CLEPHANE & LATIMER, 
GILBERT L. HALL, 

Attorneys for Defendant, Sherman Kellogg. 

24 Appellee's Designation of Additional Parts of the Record. 

Filed January 16, 1924. 

******* 

Sherman Kellogg, appellee in the above entitled cause, through 
his attorneys, hereby designates the following to constitute portions 
of the record on appeal in the above entitled cause in addition to 
those heretofore designated by the appellant Fletcher, to wit: 

1. .Order passed by the Honorable William Hitz dated November 
17, 1920, allowing Edmond C. Fletcher to intervene. 
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2. Order passed by said Justice dated August 4, 1921, dismissing 
said petition of intervention. 

3. Undertaking for costs filed by appellant upon this appeal on 
or about August 7, 1923. 

CLEPHANE & LATIMER, 
GILBERT L. HALL, 

Attorneys for Appellee Kellogg. 

Copy received this 16th day of January, 1924. 

EDMOND C. FLETCHER, 

Appellant. 

25 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 24, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 37556 in Equity, wherein 
Isaiah S. Coomes is Plaintiff and Fred A. Winchell et al. are De¬ 
fendants, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 20th day of February, 1924. 

[Seal Supreme Court of the District of Columbia.] 


EW. 


MORGAN II. BEACH, 

Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
4125. Edmond C. Fletcher, objector, appellant, vs. Sherman Kel¬ 
logg et al. Court of Appeals, District of Columbia. Filed Feb. 29, 
1924. Henry W. Hodges, clerk. 
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PERCY KELLOGG, Executor of the Estate of 
Sherman Kellogg, Deceased; 

GEORGE E. FLEMING and HAROLD E. 

DOYLE, Trustee, 

Appellees. 


BRIEF FOR THE APPELLANT 


I 

STATEMENT OF THE CASE 

This is a suit brought to the Court of Appeals of 
the District of Columbia to review the action of the 
Supreme Court of said District, in rendering an 
order in a partition suit, on October 22, 1923 (R. 
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14), authorizing and directing the trustees therein 
to pay over the sum of $4,000.00, with accrued in¬ 
terest, to appellee Sherman Kellogg, which sum 
had been theretofore withheld by said Court for the 
benefit of the appellant, Edmond C. Fletcher, in 
pursuance of its prior order and decree passed on 
December 13, 1921 (R. 9-10). Since the filing 
herein of this appeal, the death of the above men¬ 
tioned appellee, Sherman Kellogg, has been sug¬ 
gested to this Court, and Percy Kellogg, executor 
of the estate of said Sherman Kellogg, has been 
made a party hereto in the place of his said testator. 
The cause below bore docket number 37,556. 

The said Sherman Kellogg was one of the de¬ 
fendants in said cause, and, at all times hereinafter 
mentioned, was a resident of Stanley, Kansas. The 
appellant, who was counsel for Mr. Kellogg in said 
cause, was and is a resident of Kansas City, Mis¬ 
souri, a practicing attorney therein, and, at all 
times hereinafter mentioned, was a member of 
Court below and of this Court. For convenience, 
the appellee, Sherman Kellogg (now appearing by 
his executor), will be called the plaintiff. 

At the hearing before the Court below, the plain¬ 
tiff's attorneys, Messrs. Clephane & Latimer, and 
Gilbert L. Hall, read to the Court a petition signed 
by them, but not verified by affidavit in the manner 
required by the Rules of that Court (R. 1-4), in¬ 
cluding Exhibits “A” and “B” (R. 5-7). In re¬ 
sponse thereto, the appellant read his answer and 


objections, under oath (R. 10-12), including Ex¬ 
hibit “A” (R. 13). These pleadings, and the order 
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of December 13, 1921, in the petition referred to, 
constituted the only evidence offered for the con¬ 
sideration of the Court below. Appellant has 
caused them to be reproduced as the record for the 
consideration of this Court. The attorneys for the 
plaintiff, however, have, by their second designa¬ 
tion for the record (R. 15-16), caused to be inserted 
in this record three documents—entirely extrane¬ 
ous matters —none of which were mentioned or 
referred to in any of the pleadings of the parties 
hereto, and all bearing dates prior to the order of 
December, 1921. They are marked “11,12 and 13’ ’ 
and appear on pages 7, 8 and 9 of the Record, and 
are not pertinent to any issue before this Court. 

On May 7, 1920, the appellant regularly entered 
his appearance as an attorney for the plaintiff, who 
was one of the defendants, in Equity Cause No. 
37,556 in the Court below, and continued to per¬ 
form various items of professional services therein 
for some months until his authority was revoked 
by the plaintiff. For these services the plaintiff 
failed to make any compensation whatever, and 
none was previously agreed upon, and since there 
was a fund in Court in that case belonging to plain¬ 
tiff, and the latter was a non-resident of the Dis¬ 
trict of Columbia, the appellant refused to with¬ 
draw his appearance therefrom until his fees were 
paid or until same was secured by an order of the 
trial Court. This security was granted by that 
Court by its aforesaid order of December 13, 1921 
(R. 9-10), withholding the sum of $4,000 in the 
custody of the court, and giving the appellant an 
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opportunity to establish his lien thereon. At the 
time of the passage of the aforesaid order, there 
was pending in the Court below a suit in equity 
brought by the plaintiff Kellogg against the ap¬ 
pellant for an accounting, suit No. 39,138. In this 
suit the appellant, as defendant there, set up two 
counter-claims, on the basis of quantum meruit, 
against plaintiff Kellogg aggregating $30,000.00 
for professional services rendered him. One of the 
counter-claims was for $3,650.00, for which the 
aforesaid order was given. The Court below re¬ 
fused to pass upon the appellant's claims, and 
thereupon rendered a judgment against him in 
favor of the plaintiff for the sum of $1,574.45. An 
appeal therefrom was lodged in this Honorable 
Court, the cause being designated as Edmond C. 
Fletcher, appellant, vs. Percy Kellogg, executor of 
the estate of Sherman Kellogg, deceased, No. 4102, 
which is still pending and undetermined. Upon 
perfecting the aforesaid appeal, the appellant 
Fletcher filed an Undertaking for costs only. Be¬ 
cause of the nature of this undertaking, not being 
a supersedeas, counsel for plaintiff here, by their 
petition, sought to obtain the withdrawal of this 
sum of $4,000 from the custody of the Court below. 
From the action of the Court below in ordering 
payment of such sum to the plaintiff or his attor¬ 
neys of record, the appellant has duly perfected an 
appeal to this Honorable Court. 
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II 

ASSIGNMENTS OF ERROR 

The Court erred as follows: 

1. In sustaining the petition of petitioner, Sher¬ 
man Kellogg. 

2. In granting an order directing the trustees to 
pay over to the petitioner or his attorneys of record 
the sum of Four Thousand Dollars theretofore 
withheld by order of said Court, dated on the 13th 
day of December, 1921. 

3. In refusing to protect said Edmond C. 
Fletcher’s lien on said fund of Four Thousand 
Dollars, by reason of the performance of profes¬ 
sional services in said cause, as attorney of record 
for the petitioner, Sherman Kellogg. 

4. In refusing to grant the prayers of said Ed¬ 
mond C. Fletcher’s answer and objections to the 
petitioner’s petition. 

5. In assuming jurisdiction of the suject-matter, 
upon a petition not signed and verified by law, over 
the objections of said Edmond C. Fletcher. 

III 

ARGUMENT AND AUTHORITIES 

The assignments of error indicate the various 
phases of the subject, and will be here treated in 
their respective order. 

Paragraphs 1 and 2. Assignments 1 and 2 may 
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be considered together. As to preserving the lien 
of an attorney, the Court below in granting its 
order of December 13, 1921 (Justice Bailey sit¬ 
ting), recognized the right of an attorney to receive 
compensation for his services. 

By the last paragraph (R. 10) of this order is 
the following: 

“It is further ordered that the trustees re¬ 
tain in their hands until the further order of 
this Court the sum of Four Thousand ($4,000) 
Dollars either in cash or securities out of any 

distributive share of said estate which mav be 

%/ 

due to the defendant Kellogg, in order to 
satisfy any lien which the said Fletcher may 
have upon said fund by reason of any services 
which may have been rendered by him as attor¬ 
ney for the said Kellogg in said cause, reserv¬ 
ing for f urther proceedings the question of the 
adjudication of such sum, if any, as may he 
due to him for such services ” (Italics sup¬ 
plied.) 

The above order expressly withholds the afore¬ 
said sum in the custody of the Court, in order to 
satisfy any lien thereon which the appellant 
Fletcher may have by reason of professional serv¬ 
ices, and expressly reserves for further proceed¬ 
ings the question of adjudicating the reasonable 
value of such services. The plaintiff’s Exhibit 
“B” at paragraph I-e, attached to his petition (R. 
6), admits that the question of determining the 
amount of money due from the plaintiff to the 
appellant Fletcher, for the latter’s services in this 
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cause No. 37,556 in the Court below, was involved 
as a part of the subject-matter in proceedings No. 
39,138 in that Court. Plaintiff in paragraph 4 of 
his petition (R. 2-3), further alleges that the Court 
below, in the latter cause, decreed that appellant 
was indebted to plaintiff Kellogg. In paragraph 6 
of said petition (R. 3), plaintiff alleges the fol¬ 
lowing : 

“Your petitioner further states that no part 
of the sum which said Fletcher was by said 
decree of July 18,1923, ordered to pay to your 
petitioner or his attorneys has been paid; that 
said Fletcher has appealed from said decree 
hut he has given no supersedeas bond thereon, 
although the time for filing such bond has long 
since expired; and that no reason is now ap¬ 
parent why the sum of Four Thousand ($4,- 
000) Dollars withheld as aforesaid should not 
now be paid to your petitioner.” 

And since the Court below (Justice Stafford sit¬ 
ting) granted the prayers of the aforesaid petition, 
and granted an order paying out said sum of money 
to the plaintiff Kellogg, in cause No. 37,556 below 
(R. 14), it follows that it was done because of the 
appellant’s failure to file a supersedeas bond, in¬ 
stead of a cost bond, when he perfected his appeal 
in the other cause No. 39,138 in that Court. In 
other words, it is apparent that the trial Court as¬ 
sumes that the appellant Fletcher, in cause No. 
39,138, should have stayed some officer of the court 
from issuing or executing a writ of execution, by 
the filing of a supersedeas bond therein—for that 
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is the only purpose of a supersedeas. This is er¬ 
roneous. Not having done so, that Court further 
assumes that it may, in the other cause No. 37,556, 
the case at bar, pay out the money to the plaintiff 
Kellogg. This is erroneous. That subject-matter, 
to wit, the appellant’s right to the aforesaid $4,000, 
is involved in the appeal of the other case now 
before this Court. The appellant’s answer (R. 10- 
12) contains the allegation that his claim of $3,- 
650.00 against Kellogg was pleaded as a counter¬ 
claim in equity cause No. 39,138; that in the latter 
cause a decree was issued adjudging that he waa 
indebted to Kellogg; that he appealed from said 
decree to this Court of Appeals, and furnished an 
Undertaking for Costs, after the same had been 
approved by one of the Justices of said Court; that 
the subject-matter of the aforesaid $3,650.00 was 
involved in said appeal, and that the same had not 
been finally adjudicated and determined. 

The Supreme Court of the United States defines 
“supersedeas” as follows: 

“A supersedeas, properly so-called, is a sus¬ 
pension of the power of the court below to 
issue an execution on the judgment or decree 
appealed from.” 

Hovey vs. McDonald, 109 U. S., 150. 

Section 1074 of the Code of the District of 
Columbia says: 


“Where the right to issue an execution is 
not suspended by agreement or by injunction 
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or by an appeal operating as a supersedeas, a 
writ of execution may be issued immediately 
on the rendition of the judgment or at any 
time within three years thereafter. * * *” 

If, therefore, the appellant Fletcher, in cause 
No. 39,138 now No. 4102 in this Court, failed to file 
a supersedeas bond therein, then the plaintiff Kel¬ 
logg may, in that case, obtain a writ of execution 
against the property of Fletcher, if his judgment 
of $1,574.45 has not been satisfied. This is the only 
right which Kellogg has in that case. Whether he 
does or does not exercise that right is immaterial, 
and so is a supersedeas immaterial there. This 
situation, however, does not justify or permit that 
Court, sitting in another case, to wit No. 37,556, to 
do anything whatever which interferes with the 
subject-matter appealed to and now before this 
Court for adjudication. If the appeal was per¬ 
fected in Cause No. 39,138 to this Court, then the 
lower Court was ousted of its jurisdiction. This 
Court has heretofore announced this rule in the 
following language: 

“Upon the perfecting of said appeal, the 
court below was ousted of its jurisdiction, and 
the cause transferred to this court. Draper 
vs. Davis, 102 U. S., 370, 26 L. ed. 121; United 
States ex. rel. Crawford vs. Addison, 22 How., 
174, 16 L. ed. 304. The effect of the order of 
the court below might, and probably would, 
render futile the appeal taken. Such a situa¬ 
tion cannot, of course, be permitted. The 
parties to the appeal are entitled to have the 
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stains quo maintained during its pendency." 
(Italics supplied.) 

Goldsmith vs. Valentine, 35 App. D. C., 300. 

And if the Court below, in the latter case, could 
make no order with reference to the aforesaid 
claim of $3,650.00 (a basis for perfecting Fletcher’s 
lien on the aforesaid $4,000) because it had been 
ousted of jurisdiction by appeal to this Court, then 
that very Court, citting in Cause No. 37,556, had no 
right or power to make the order now complained 
of. Furthermore, in making such order, it vio¬ 
lated the very terms of its prior order of December 
13, 1921, upon which the appellant relied, wherein 
it was provided that the aforesaid sum of $4,000 
was to be withheld within the custody of the Court 
until appellant’s claim for fees for services ren¬ 
dered to Kellogg therein should be adjudicated. 
That order does not say “adjudicated” by the Su¬ 
preme Court of the District of Columbia. Hence, 
if the decree of that Court, denying allowance of 
attorney fees to appellant Fletcher, should be re¬ 
versed, there is no adjudication. Yet the Court 
below has ordered the $4,000 to be paid, and, if 
paid, the adjudication is rendered futile. If the 
decree is affirmed, then it will be definitely known 
that appellant’s claim of fees has been adjudicated. 
For all of the foregoing reasons the trial court has 
committed a grievous error, and the cause should 
be reversed. 

The third assignment of error is, that the court 
erred in refusing to protect said Edmond C. 
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Fletcher’s lien on said fund of Four Thousand 
Dollars, by reason of the performance of profes¬ 
sional services in said cause, as attorney of record 
for the petitioner, Sherman Kellogg. 

It may be observed that the United States 
Courts, in the absence of a statute, have always 
interfered in securing to attorneys the fruits of 
their labors. This principle has been announced as 
follows: 


4 4 There can be no doubt that from an early 
period Courts have always interfered in se¬ 
curing to attorneys the fruits of their labor, 
even as against their own clients. This is an 
equitable interference upon the part of the 
Court (Barker vs. St. Quintin, 12 Mees. & W., 
441)—the enforcement of a claim of right on 
the part of the attorney to ask the interference 
of the Court for his own protection, when he 
finds that there is a probability that his client 
may deprive him of his costs (Mercer vs. 
Graves, L. R. 7 Q. B., 499). See in full In re 
Knapp, 85 N. Y., 285. For the want of a better 
word it is called a 4 lien,’ but this so-called 4 lien’ 
is limited to the funds collected in the par¬ 
ticular case in which the services were ren¬ 
dered. In re Wilson, 12 Fed., 235. This is the 
rule folio iced by all courts, without requiring 
the sanction of a statute.” (Italics supplied.) 

Mass. & Const. Co. vs. Town’p. of Gill’s 
Creek, 48 Fed., 145,147. 

This Honorable Court, in Thurston vs. Bullowa, 
42 App. D. C., 18, 21, has said that an attorney’s 
lien can be established in one of three ways, the 
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second one being where “there is a fund in court 
against which a ‘charging lien’ may arise.” It is 
essential to observe that this lien arises, not by rea¬ 
son of any special contract with the plaintiff Kel¬ 
logg, but upon the idea of an implied contract, 
which the Court protects. See Mass. & Const. Co. 
vs. Town’p. of Gill’s Creek, supra . Neither does 
the appellant’s discharge by the planitiff change 
the situation. 

“A client cannot, by discharging his attor¬ 
ney, deprive him of his lien, unless the dis¬ 
charge is for good cause.” 

6 C. J., Sec. 378, p. 775. 

Cowdrey vs. Galv., etc., R. R. Co., 93 U. S., 
352. 

Upon this question, an English Court says: 

“The party should not run away with the 
fruits of the cause without satisfying the legal 
demands of his attorney, by whose industry, 
and in many instances, at whose expense, those 
fruits are obtained.” 

Read vs. Tupper, 6 T. R., 361. 

likewise in Kellogg vs. Winchell et al, 51 App. 
D. C., 17, this Court, in considering the conduct of 
Sherman Kellogg in his dealings with this ap¬ 
pellant, said: 

“In Kappler vs. Sumpter, supra, we said: 
‘Where it is possible, under the circumstances 
of a particular case, to protect the former 
counsel by imposing some condition for that 
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purpose, it seems that courts usually exercise 
their discretion to do so.’ Circuit Judge Wal¬ 
lace, in the Wilkinson case, ante, ruled, that 
where a litigant seeks to dismiss his attorney, 
the Court will hold the client to fair dealing, 
and refuse its assistance to any attempt to take 
advantage of one of its officers.” (Italics sup¬ 
plied.) 

From the record in this csae, it was an abuse of 
discretion on the part of the Court below to refuse 
to continue the protection of the appellant’s lien 
in his sum of $4,000, until the latter’s claim had 
been finally determined and adjudicated by this 
Court. 

4. The fourth assignment of error is, that the 
Court erred in refusing to grant the prayers of 
said Edmond C. Fletcher’s answer and objection 
to the petitioner’s petition. 

The argument and authorities above submitted 
may be considered here, as though fully set out 
verbatim herein. 

5. The fifth assignment of error is, that the 
Court erred in assuming jurisdiction of the sub¬ 
ject-matter, upon a petition not signed and verified 
by law, over the objections of said Edmond C. 
Fletcher. 

The appellant in his answer, at paragraph 6 (R. 
12), alleges in part: 

“ Further answering, said Fletcher shows to 
the Court that the petitioner’s petition is not 
signed or verified by him; that said petition is 
signed by Walter C. Clephane, an attorney for 
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petitioner in this proceeding; that the petition 
fails to show (a) that the facts stated therein 
are within the personal knowledge of said 
Walter C. Clephane, and (b) that the peti¬ 
tioner was, on the date of such verification, 
absent from the District of Columbia, as re¬ 
quired by the rules of this Court. ’ ’ 

Rule 10 of the Supreme Court of the District of 
Columbia, in force and effect for many years past, 
provides the following material parts: 

“Every pleading must be subscribed by the 

party to his attorney, and every pleading of 

fact, except as otherwise provided, must be 

verified by the affidavit of the party, his agent 

or attorney. 

******* 

“The affidavit verifying a pleading can be 
made by the agent or attorney only: 

“(1) When the facts are within the per¬ 
sonal knowledge of the attorney or agent. 

“(2) When the plaintiff is an infant, or of 
unsound mind, or in prison. 

“ (3) When the pleading is founded upon a 
written instrument for the payment of money 
and such instrument is in the possession of the 
affiant. 

“(4) When the party is absent from the 
District of Columbia.” 

The appellant contends that the above petition 
was not verified in the manner required by the 
rules of the Court below. Hence, the Court below 
had no jurisdiction of the subject matter. There 
is nothing which can excuse plaintiff’s counsel for 
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their violation of the Court’s rules. This Court 
has frequently announced that rules of Court must 
be observed by all. In the case of In re Hitchcock, 
47 App. D. C., 251, this Court said: 

“If the fact that he overlooked the rules 
formed a sufficient ground for excusing his de¬ 
linquency, we might as well abolish the rules, 
and this we are unwilling to do. They are 
necessary to the orderly and expeditious des¬ 
patch of business. We find they serve that 
purpose, and they must be enforced. * * * 
Practioners at the bar are conclusively pre¬ 
sumed to know the rules; and if they fail to 
observe them, they and their clients must bear 
what follows, except where they are excused 
for cogent reasons.” 

The above was also approved in Doyle vs. Wer¬ 
ner, 48 App. D. C., 254. 

Because of the errors complained of above, the 
appellant asks for a judgment reversing this cause, 
and remanding it to the Court below with direc¬ 
tions to set aside its order of October 22,1923. 

Respectfully submitted, 

Edmond C. Fletcher, 

Appellant, 
In Proper Person. 
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IN THE 


Court of Appeals 

OF THE DISTRICT OF COLUMBIA 


October Term 1924 


No. 4125 


EDMOND C. FLETCHER, Objector 
Appellant 

v. 

PERCY KELLOGG, Executor, et al. 

Appellee 


MOTION TO DISMISS 

Come now the appellees by their respective attorneys 
and move the Court to dismiss the appeal herein, and for 
ground of motion say: 

1. The person styling himself as “Objector, Appel¬ 
lant” has no legal standing before this Court as a party 
appellant, because he was not a party, either plaintiff or 
defendant, nor by intervention, in the court below, and 
had no legal status therein. 


2. In such a state of the record the action of the trial 
court is not here open for review, and the determination 
by that Court is conclusive. 

WALTER C. CLEPHANE, 

J. WILMER LATIMER, 
Attorneys for Appellee Kellogg. 

GILBERT L. HALL, 

Attorney for Appellees Fleming & Doyle. 


To Edmond C. Fletcher, Esq., 
Objector, Appellant. 


Take notice that the foregoing motion will be presented 
to the Court on the sixth day of October, 1924, at the 
opening of the court, or as soon thereafter as counsel can 
be heard. 


WALTER C. CLEPHANE, 
J. WILMER LATIMER, 


GILBERT L. HALL, 

Attorneys for Appellees Fleming and Doyle. 
Service of a copy of the above motion and accompany¬ 
ing brief accepted this.day of., 

1924. 


BRIEF IN SUPPORT OF MOTION TO DISMISS 
STATEMENT OF FACTS 

This is an appeal by Edmond C. Fletcher, so-called “Ob¬ 
jector,” from an order of the Supreme Court of the Dis¬ 
trict of Columbia (R. 14) directing its trustees in a par¬ 
tition suit to pay over to Sherman Kellogg, one of the 
distributees therein, the sum of $4000, being the balance 
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of his unpaid distributive share theretofore, on Decem¬ 
ber 13,1921, ordered retained in the hands of its trustees 
(R. 9) “in order to satisfy any lien which the said Fletch¬ 
er may have upon said fund by reason of any services 
which may have been rendered by him as attorney for 
said Kellogg in said cause, reserving for further pro¬ 
ceedings the question of the adjudication of such sum, if 
any, as may be due to him for such services.” 

Fletcher has never intervened in these proceedings for 
the purpose of asserting any lien against said fund for 
the services referred to. He styles himself in this record 
as “Objector” (R. 1-14). As this term is one with which 
appellees are not familiar in this connection, and as ap¬ 
pellees contend that Fletcher cannot properly be an ap¬ 
pellant here, he will be styled in this brief as “Fletcher.” 

The only petition for intervention filed in these pro¬ 
ceedings was one on November 17, 1920, (R. 7) in which 
Fletcher claimed compensation out of the funds resulting 
from the sale of the real estate in said partition proceed¬ 
ings, such compensation to be charged against the par¬ 
ties thereto in accordance with their respective rights 
and interests. This petition was dismissed by the Su¬ 
preme Court of the District of Columbia on August 4, 
1921, and from this order of dismissal an appeal was 
taken to this Honorable Court which decided (Fletcher 
v. Coomes, 52 App. D. C. 159) that the order of dismis¬ 
sal was proper. In the opinion in that case the agreement 
concerning Fletcher's employment was set forth at length 
(pp. 160, 161), from which it appears that Fletcher was 
retained in these proceedings, not by the said Sherman 
Kellogg, but by one Isaiah S. Coomes, for a compensation 
of Two Hundred and Forty Dollars ($240). This Court 
further stated (p. 162) its opinion that said Coomes acted 
for himself alone when he employed Mr. Fletcher as his 
attorney, and that there was nothing in the record which 
would warrant the conclusion that the intervener was 
employed by anyone of the defendants in the partition 
suit (of whom said Kellogg was one) or was expressly 
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or impliedly authorized to act for them as their attorney 
therein. There is a similar failure of the record on this 
appeal to show that there was any such employment by 
said Kellogg. 

In the petition of intervention hereinabove aliudued to, 
no mention was made of any claim for compensation 
against said Kellogg individually, which is the claim now 
made. The only way in which any such claim was 
brought to the notice of the trial court was by reason, 
not of any action taken by Fletcher, but because of an 
answer filed by him to the bill of Sherman Kellogg in 
another case next herein mentioned. 

Notwithstanding the revocation of the authority of 
said Fletcher to act as attorney for said Kellogg, after he 
had entered his appearance for said Kellogg in this par¬ 
tition suit, Fletcher persisted in continuing so to act, and 
said Kellogg was obliged to file in the court below a peti¬ 
tion to have the name of Fletcher stricken from the rec¬ 
ord as attorney for said Kellogg (R. 2, 10). Fletcher ap¬ 
peared in response to a rule to show cause issued against 
him upon said petition (R. 2) and claimed (R. 10) that 
Kellogg owed him $3,650 for professional services there¬ 
in. It was because of this claim so set up in the answer 
to the rule to show cause, that a provision was inserted 
in the order striking the name of Fletcher from the record 
as Kellogg’s attorney, to the effect that Four Thousand 
Dollars ($4,000) should be retained by the trustees to 
satisfy any lien that Fletcher might have for services 
alleged to have been rendered to Kellogg in said cause (R. 
9, 10). Presumably the Court supposed that Fletcher 
would take some steps to assert any lien he may have 
supposed he had, but from that time to this Fletcher has 
never filed in this cause any petition of intervention nor 
taken any formal steps whatever to assert his claim. 

All that has occurred in that connection was in an en¬ 
tirely different suit. This was instituted by a bill in 
equity filed by said Kellogg against Fletcher for an ac¬ 
counting of various sums of money claimed to be due by 
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him to Kellogg. In that suit (which resulted in a decree 
in favor of Kellogg, an appeal from which is now pending 
in this Court) Fletcher set up a claim of $3,650 against 
Kellogg (R. 11). 

That accounting suit was in due course referred to the 
Auditor to state an account between the parties (R. 3, 6, 
7, 11). The accounting was had and a decree rendered 
in favor of the plaintiff Kellogg therein in which, after 
considering Fletcher’s claim for services alleged to have 
been rendered in this cause, it was decreed that Fletcher 
was indebted to Kellogg in the sum of $1574.45 with in¬ 
terest and costs (R. 3,11,12, 5). From the decree against 
him in that suit Fletcher appealed, giving a bond for costs 
only, and not a supersedeas bond (R. 3, 4,11,12). 

Under these conditions the said Kellogg (whose exe¬ 
cutor is one of the appellees here) filed a petition before 
the lower court in the case at bar, praying that that court, 
which had appointed the trustees in partition, should 
order released the Four Thousand Dollars, being the bal¬ 
ance of Kellogg’s distributive share in the partition suit, 
and which had been withheld from him by that Court’s 
previous order of December 13, 1921, recited on page 10 
of the record (R. 1-4). The defense of Fletcher to this 
petition was (R. 10, 11, 12) that although he had given 
no supersedeas bond in the other suit which prayed for 
an accounting, the bond for costs which had been given 
by him in that case operated as a supersedeas and with¬ 
drew from the Court below the authority to pass any 
further orders in this case with reference to this fund, a 
fund against which Fletcher had filed no claim. The 
trial court concluded that it had jurisdiction to order its 
trustees to make the distribution requested, and passed 
an order to that effect (R. 14). 

Inasmuch as Fletcher has not been a party to this cause 
and has never intervened for the protection of his rights, 
appellees claim that he has no right to appeal from a de¬ 
cree rendered therein, more particularly as the same 
court in another cause has adjudged his claim against 
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him and no supersedeas bond has been given by Fletcher 
oil that appeal. 

No attempt will be made to argue the proposition ad¬ 
vanced in appellant’s brief to the effect that the petition 
of Sherman Kellogg for the payment of the $4000 in¬ 
volved, was not verified as required by the rules of the 
Court below; because the only object of verification is to 
give prima facie credence to the matters contained there¬ 
in. As the answer of appellant thereto, (R. 10-12) as 
well as his brief, admits all the material averments of the 
petition, ah unverified petition would have served its pur¬ 
pose quite as well. 

The alleged “extraneous” documents which appellant 
complains haVC been caused by appellees to be inserted 
in the record and which he says are not pertinent, it is 
submitted are quite pertinent as showing that appellant 
was acquainted with the proper procedure to make him¬ 
self a party in the lower cohrt as well as upon appeal; 
consisting as they do, of an order passed upon appellant’s 
petition allowing him to intervene in this same cause at a 
prior time for the purpose of claiming another fee, and 
the procedure on appeal thereon which resulted in the 
decision in Fletcher V. CoOtnes, 52 App* D. C. 159, denying 
his right to such a fee. When claiming the fee now under 
consideration in the same case, he never sought leave to 
intervene. 


ARGUMENT 

The genera! principle is well settled, and was tersely 
expressed by the Supreme Court of the United States 
in the case of Connor V. Peugh’s Lessee, 18 How. $94, 15 
L. Ed. 432, to the effect that “no one not a party to the 
suit can bring a writ of error.” This was but a reaffirma¬ 
tion of the bid doctrine which had been before announced 
by the saftie Court in Bayard v. Lombard, 9 How. 530, 13 
L. Ed. 246. 

The same principle was re-announced by the same 
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Court in an equity suit only a few years since, in U. S. ex 
rel Louisiana v. Jack, 244 U. S. 397, 61 L. Ed. 1222 , in the 
following language: 


“ ‘No person can bring a writ of error [an appeal 
is not different]to reverse a judgment who is not 
a party or privy to the record,’ Bayard v. Lombard, 
9 How. 530, 551, and in Re Leaf Tobacco Board of 
Trade, 222 U. S. 578, it was announced in a per cur¬ 
ium opinion, as a subject no longer open to discus¬ 
sion, that ‘one not a party to a record and judgment 
is not entitled to appeal therefrom.’ ” 

In the federal courts the doctrine is so strictly applied 
that it is held that a purchaser of property at a fore¬ 
closure sale does not thereby become a party to the suit 
so as to enable him to maintain an appeal from an order 
made therein. Spangelo v. No. Dak. Ry. Co., 276 Fed. 26. 

This Honprable Court has held that trustees appointed 
by the Supreme Court of the District of Columbia to sell 
property decreed to be sold by that Court, have no right 
to appeal from an order of that Court refusing to ratify 
a sale made by them. Hallam v. Oppenheimer, 3 App. D. 
C. 329. 

This is upon the theory that the Court has complete 
control of its own officers and that they have no right to 
complain of anything the Court may order in that con¬ 
nection. In that case this Court went to the extent of 
not permitting the intervention of the original parties 
when the case was on appeal before this Court. 

The order from which an appeal is attempted in this 
case was an order passed by the Supreme Court of the 
District of Columbia directing its own trustees as to the 
distribution of a fund coming into their hands under an 
order of that Court. It was a fund upon which Fletcher 
obviously had no lien, the fund not having heen created 
in any way through his efforts. Fletcher v. Coomes, 52 
App. D. C. 159, 163, in which will be found a complete 
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history of the fund involved, together with Fletcher’s re¬ 
lation to it. 

In the case of DeWinter v. Thomas, 34 App. D. C. 80, 
this Court was called upon to determine whether an at¬ 
torney who had made an agreement with his client to the 
effect that the latter would pay him a contingent fee of 
fifteen per cent of the sum of money and a sum equal to 
fifteen per cent of the market value of any other property 
received by her under distribution or compromise, had 
a lien upon the fund in court. This Court held that 
he did not. There is no pretense that in this case 
there was any agreement even approximating that in 
DeWinter v. Thomas supra. In fact, there is no pre¬ 
tense in this record that there was any agreement what¬ 
ever with appellee Kellogg that Fletcher should be paid 
anything out of this fund. On the contrary, the history 
of the fund now under consideration as recited in Flet¬ 
cher v. Coomes, supra, shows exactly the contrary. 

If Fletcher had attempted to intervene below for the 
purpose of asserting this claim, a different question would 
have been presented. He did intervene in the same case 
in order to assert another claim against all the parties 
to this same suit, to be paid out of this very fund. When 
after hearing the testimony, his petition was dismissed 
by the Court below, this Court permitted him to appeal 
from that order. Fletcher v. Coomes, 52 App. D. C. 159. 

But with regard to this particular claim he never inter¬ 
vened nor took any steps to assert his fancied rights 
against the fund. He might have adopted this procedure, 
as this Court suggested was proper in the case of Barks¬ 
dale v. Morgan, 34 App. D. C. 549, and Arnold v. Carter, 
19 App. D. C. 259, 267, and as was actually done in the 
case of Bohrer v. Otterback, 2 App. D. C. 78. Had his 
petition of intervention then been dismissed this Court 
has recognized that he would have had a right to appeal. 
Parsons v. Little, 28 App. D. C. 218. 

But intervention for the purpose of asserting this claim 
is something which he never attempted. He cannot, 
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therefore, be recognized as a party appellant here. Kap- 
pler v. Sumpter, 33 App. D. C. 404. 

A case involving a state of facts substantially similar 
to this is that of Karr, Hammond & Damall v. Shirk, 
decided by the Court of Appeals of Maryland in January, 
1923, 120 Atl. 248. 

In that case the Circuit Court of Baltimore City ordered 
certain property to be sold under a mortgage, and after 
overruling exceptions, the sale was ratified. From that 
order an appeal was taken to the Court of Appeals. The 
trustee obtained from the Circuit Court an order authoriz¬ 
ing him to employ counsel to defend the propriety of the 
sale. Counsel were employed and the order appealed 
from was affirmed. Thereafter the attorneys so employed 
filed a petition in the Circuit Court for the allowance of a 
reasonable attorneys' fee. The prayer of the petition was 
granted, but on exceptions to the Auditor’s account, the 
counsel fee was finally disallowed. From that order these 
attorneys attempted to appeal in their own name. 

The Court of Appeals, holding that the right of appeal 
extended only to “persons parties to the suit," decided 
that while the word “parties" would not be given a nar¬ 
row or technical construction, unless the appellant was “a 
party of record, or unless he had an interest in the subject 
matter of the controversy,” he could not appeal. The 
Court referred to the fact that the attorneys had not be¬ 
come parties by intervention in the case, and that they 
had no direct interest in the subject-matter of the litiga¬ 
tion; that the subject-matter of the litigation was the 
foreclosure of a morgage; that appellants had no interest 
whatever in the mortgage or the property affected by it, 
nor had they any lien or claim on any surplus fund re¬ 
maining in the hands of the trustees; that there was 
nothing in the record to show that the mortgagor had 
agreed in any way to devote any part of that fund to the 
payment of counsel fees; and if the attorneys had no in¬ 
terest in the subject-matter of the suit, the mere fact 
that they had performed services for the trustees gave 
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them no right to appeal, “and since they are not parties of 
record, it follows that they have no appealable interest in 
this case, and their appeal must be dismissed. Walter v. 
Second National Bank, 56 Md. 138; Brune v. Lanahan, 60 
Md. 515; Bernstein v. Stansbury, 119 Md. 320, 86 Atl. 
349; Preston v. Poe, supra; Lotterer v. Leon, 138 Md. 
329, 113 Atl. 887.” 

All of these elements are present in the case at bar. 
Fletcher has not intervened to assert his claim. He has 
no interest in the subject-matter of the controversy, 
which is the partition of property in which his client had 
an undivided interest. He did not create or help to create 
the fund in question. Fletcher v. Coomes, 52 App. D. C. 
159. It is obvious from the report of the case last cited 
that Fletcher is not entitled to be paid out of the fund, 
and the record in this case shows nothing to the contrary. 

The dismissal of the appeal in this case will not in any 
manner prejudice the right of Fletcher to a personal de¬ 
cree against the appellee Kellogg in another case, should 
the Court deem that such a decree should be passed. 

WHEREFORE, appellants respectfully contend that 
the appeal in this case should be dismissed. 

WALTER C. CLEPHANE, 

J. WILMER LATIMER, 
Attorneys for Appellee Kellogg. 

GILBERT L. HALL, 

Attorney for Appellees Fleming and Doyle. 

MEMORANDUM: 

In view of the above motion to dismiss this appeal it is 
believed that it would be improper to discuss this case on 
its merits at the present time. But mention should be 
made of the fact that this is in some respects a compan¬ 
ion case to that of Fletcher v. Kellogg, No. 4126, October 
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Term 1924, where the identical question here raised is in¬ 
volved, and in appellee's brief in which it is thoroughly 
discussed. A copy of said argument is subjoined as an 
appendix hereto. 


WALTER C. CLEPHANE, 

J. WILMER LATIMER, 
Attorneys for AppelkGfc. Kellogg. 


GILBERT L. HALL, 

Attorney for Appellees Fleming and Doyle. 








APPENDIX 

The only authority cited by appellant in the endeavor 
to support his position that an appeal without a super¬ 
sedeas was an obstacle to the action of the lower court 
complained of is Goldsmith v. Ballantyne, 35 App. D. C. 
300. A very slight examination of that case is sufficient 
to satisfy any one who reads the opinion that a super¬ 
sedeas bond had been given there and that the language 
of the Court must be construed with regard to the situa¬ 
tion thus presented. Neither that case nor any other 
case with which appellee is familiar supports the proposi¬ 
tion contended for by appellant. 

This Honarable Court has drawn the distiction between 
a supersedeas and a mere cost bond, in Section 2 of its 
10th Rule, where it is stated that no appeal shall operate 
as a stay of execution or supersedeas unless a bond is 
given in the Court below “conditioned for the successful 
prosecution of such appeal.” Appellant admits that he 
gave nothing but a cost bond in this case. 

No case has been found in which this Honorable Court 
has held that a mere giving of a cost bond will prevent 
the court below from proceeding under its decree. On the 
contrary, all the decisions of this court have uniformly 
drawn the distinction in that regard between a cost bond 
and a supersedeas bond. 

In the early case of McLean v. Cropper, 5 App. D. C. 
276, where the question was raised, the Court held that 
the court below sitting as a probate court had a perfect 
right to direct the distribution of an entire estate after 
an appeal had been taken from a decree admitting the 
will and codicil to probate, where the bond given on ap¬ 
peal was for costs only, this Court stating that “the writ 
of error did not operate as a supersedeas” (p. 296). The 
cases cited by this court in that case were Stafford v. 
Union Bank, 17 How. 275, Kitchen v. Randolph, 93 U. 
S. 86, and Goddard v. Ordway, 94 U. S. 672. 


In the case of Byrne v. Morrison, 25 App. D. C. 72, 76, 
this Court held, in a case where no bond at all had been 
given, but notice of appeal had been served, that this 
did not supersede the power of the court below to act, 
quoting the language of Section 1074 of the Code of the 
District of Columbia to the effect that where the right to 
issue an execution is not suspended by agreement or by 
an injunction, or “by an appeal operating as a superse- 
deas” the Court below might proceed. 

In the case of White v. Conn. Gen. Life Ins. Co., 34 
App. D. C. 458, a bond had been executed, in form a 
supersedeas bond, but in an amount of only One Hundred 
Dollars, which was the sum fixed by the Court as the 
penalty in a bond for costs only. Notwithstanding the 
bond was in form a supersedeas bond the Court held that 
it could operate only as a bond for costs. If there were 
no distinction between a bond for costs and a supersedeas 
bond so far as its effect was concerned, there would have 
been no occasion whatever for this Court to have entered 
into a discussion of the question whether the bond there 
given was a supersedeas bond or only for costs merely. 

In the case of Schaeffer v. Drury, 42 App. D. C. 117, 
the Court held that “the forcible execution of the decree 
could only be prevented by the giving of a supersedeas 
bond.” 

It is admitted by appellant on page 8 of his brief that 
in the absence of a supersedeas bond the Marshal could 
have levied. It may be well to pause here sufficiently long 
to inquire what would be the difference between an order 
to the Marshal to pay a successful litigant the amount of 
his decree out of the proceeds of the sale of property he 
is instructed to seize, and an order to an executor to pay 
to the same successful litigant out of money in the ex¬ 
ecutor^ hands. In both cases the action is by an officer 
of the court under an order of the Court. If the Court 
may direct its Marshal to act, for the same reason it may 
direct its executor to act. 

The latest utterance by this Court upon the question 
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here involved, so far as appellee is aware, is in the case 
of SeChrist v. Bryant, 51 Wash. Law Rep. 67, in which 
this Court held that the point that the judgment of the 
Municipal Court was stayed by an appeal, and that a writ 
of restitution was void because issued subsequently to 
such appeal, was not well taken, stating that “unless an 
appeal operates as a supersedeas, execution of the judg¬ 
ment may be had immediately (Section 1074 D. C. Code) 
x x x x An appeal without a supersedeas bond is sufficient 
to secure a review of the case, but ex proprio vigore it is 
not sufficient to stay execution of the judgment. Section 
1233 D. C. Code; Dowling v. Buckey, 27 App. D. C. 205, 
208.” 

Wherever this Court has been called upon to speak on 
this subject at all it has uniformly drawn the distinction 
between an appeal operating as a supersedeas and one 
in which a cost bond merely was given. 

Appellant refers to the leading case in the Supreme 
Court of the United States of Hovey v. McDonald, 109 
case is herein quoted, as follows: 

U. S. 150, 27 L. Ed., 891. What the Court said in that 

“In England, until the year 1772, an appeal from 
a decree or order in chancery suspended all proceed¬ 
ings; but since that time a contrary rule has pre¬ 
vailed there. The subject was reviewed by the 
House of Lords in 1807, and an order was made es¬ 
tablishing the right of the Chancellor to determine 
whether and how far an appeal should be suspen¬ 
sive of proceedings, subject to the order of the House 
on the same subject. See Palmer's Pr. H. L., 9, 10; 
(Huguenin v. Baseley) 15 Ves., 184; (Hart v. Mayor 
of Alb.) 3 Paige 383-385. 

“In this country the matter is usually regulated 
by statute or rules of court, and generally speaking 
an appeal, upon giving the security required by law, 
when security is required, suspends further proceed¬ 
ings and operates as a supersedeas of execution. 
This, as we have seen, is the case in the Circuit 
Courts of the United States. But the decree itself, 
without further proceedings, may have an intrinsic 
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effect which can only be suspended by an affirmative 
order either of the court which makes the decree, or 
of the appellate tribunal. This court, in the Slaughter- 
House Cases, 10 Wall. 273 (77 U. S., XIX. 915), de¬ 
cided that an appeal from a decree granting, refusing 
or dissolving an injunction, does not disturb its op¬ 
erative effect. Mr. Justice Clifford, delivering the 
opinion of the court, said: ‘It is quite certain that 
neither an injunction nor a decree dissolving an in¬ 
junction passed in a circuit court is reversed or 
nullified by an appeal or writ of error before the 
cause is heard in this court’; and held that the same 
rule applies to writs of error from state courts in 
equity proceedings; and the decision of the court 
was based upon that view of the law. It was decided 
that neither a decree for an injunction nor a decree 
dissolving an injunction was suspended in its effect 
by the writ of error, though all the requisites for a 
supersedeas were complied with. It was not decided 
that the court below had no power, if the purposes 
of justice required it, to order a continuance of the 
status quo until a decision should be made by the 
appellate court, or until that court should order the 
contrary. This power undoubtedly exists, and should 
always be exercised when any irremediable injury 
may result from the effect of the decree as rendered; 
but it is a discretionary power, and its exercise or 
non-exercise is not an appealable matter. In recog¬ 
nition of this power, and for the purpose of facilitat¬ 
ing its proper exercise in certain cases, on appeals 
from the circuit courts, this court by an additional 
rule of practice in equity, adopted in October Term, 
1878 (see XX, 919), declared that ‘When an ap¬ 
peal from a final decree, in an equity suit, granting 
or dissolving an injunction, is allowed by a justice 
or judge who took part in the decision of the cause, 
he may, in his discretion, at the time of such allow¬ 
ance, make an order suspending or modifying the 
injunction during the pendency of the appeal, upon 
such terms as to bond or otherwise as he may con¬ 
sider proper for the security of the rights of the op¬ 
posite party.’ (Rule 93.) Of course, where the 
power is not exercised by the court, nor by the judge 
who allows the appeal, the decree retains its intrin¬ 
sic force and effect.” 
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From the avore it will be noticed that even a decree 
granting, refusing or dissolving an injunction is not dis¬ 
turbed by a mere appeal, unless the Court below in the 
exercise of its discretion passes an order suspending or 
modifying the decree during the pendency of the appeal 
“upon such terms as to bond or otherwise as he may con¬ 
sider proper for the security of the rights of the opposite 
party.” 

Parenthetically it may be remarked that no showing 
has been made in this case calling for a stay of the opera¬ 
tion of the decree below, because it is not alleged that 
Sherman Kellogg's estate is insolvent. 

The doctrine in Hovey v. McDonald, supra, was re¬ 
stated by the Supreme Court to the same effect in the 
case of Merrimac River Savings Bank v. City of Clay 
Center, 219 U. S. 534, 55 L. Ed. 325. 

The law on the subject is stated in 3 C. J. 1272, 1273 
as follows: 

“Formerly, in England, an appeal to the house of 
lords had per se the effect to stay proceedings in 
chancellor, on application made for that purpose, or 
been changed, and now the general rule there is that 
an appeal does not stay proceedings or execution, 
and a stay can be effected only by an order of the 
Chancellor on application made for that purpose, or 
by a special order of the house of lords. * * * * 

“In most, if not all, jurisdictions in the United 
States supersedeas and stay of proceedings are the 
subject of statutory provision, and the rule very 
generally obtains that an appeal or writ of error does 
not per se operate as a supersedeas, but in order that 
it may so operate the court must so order, or a bond 
or other security must be given, or other conditions 
complied with, according to the provisions of the 
statute.” 

The article from which the above quotation is taken 
further states that the contention now made by appellant 
is the doctrine in only a few of the states and then gen- 
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erally by virtue of statutes. 

The minority doctrine above referred to has never been 
approved by the Supreme Court of the United States. As 
early as the case of Stafford v. Union Bank of La., 17 
How. 275, 15 L. Ed. 101, that Court stated that upon an 
appeal in chancery, unless a supersedeas bond is given, 
a mere bond for costs will not suffice to prevent carrying 
into effect the decree below. 

In the case of Orchard v. Hughes, 1 Wall. 73, 17 L. Ed. 
560., the Supreme Court stated “the appeal from the de¬ 
cree of the court below directing a sale of the mortgaged 
premises, did not operate to stay the proceedings, as the 
bond given was simply a bond for costs.” The complain¬ 
ants, therefore, proceeded to execute the decree by a sale 
of the land involved under the direction of the master. 
What could be more pertinent to the situation at bar than 
this holding? 

In 2 Cyc. 891, 895, it is stated that the doctrine very 
generally obtains in the United States that an appeal or 
writ of error does not per se operate as a supersedeas, 
and that it is a very general statutory requirement that 
security must be given to effect a stay of proceedings on 
appeal or writ of error. In this publication also reference 
is made to the decisions which are very distinctly shown 
to be in the minority, to the contrary. 

That the rule in Maryland at the time of the cession 
of the District of Columbia was in accordance with what 
has above been stated to be the majority rule is beyond 
question. This is settled by the decision of the Court of 
Appeals of that state in the case of Thompson v. McKim, 
6 Harr. & J. 302. There the chancellor had ordered a sum 
of money paid into court. From this decretal order an 
appeal was taken to the Court of Appeals. In its opinion 
that Court reviews the Maryland practice at great length. 
It refers to the Maryland act of 1713 which enacted that 
an execution upon a judgment in a court of common law 
should not be stayed or any supersedeas granted upon any 
appeal or writ of error unless a supersedeas bond should 
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be given. The Court pointed out that there was no stat¬ 
ute expressly applicable to the chancery courts in that 
state on this particular subject, but showed how the 
practice in chancery in that state from the earliest times 
had been assimilated in this respect to that at law, and 
that a decree in chancery would still be operative not¬ 
withstanding an appeal in which no supersedeas bond, 
was given unless either the court below or the appellate 
court should stay the operation of the decree. 

The report of that case refers to Ringgolds’ case, 1 
Bland 5, decided about a year previously by the learned 
Chancellor Bland, in which that great chancellor, in a 
masterly opinion, had traced the whole history of ap¬ 
pellate procedure both at law and in equity, from the 
earliest days of English jurisprudence, and had held that 

“It has long been the established practice of the 
court of chancery to consider an appeal as, in no 
case, having the effect of suspending its proceedings, 
unless an order for that purpose is made by the court 
itself; or unless, in special cases, the appellate court 
should interpose by a special order. Waldo v. Caley, 
16 Ves. 213.” 

In the course of that opinion Chancellor Bland says 
that in these special cases the Court will require such 
security as will afford the party in whose favor the decree 
is made, a reasonable assurance that no material loss will 
be sustained by the suspension of the proceedings. 

So far as appellee has been able to discover there has 
been no departure from that rule in the District of Colum¬ 
bia. It is, therefore, apparent that in the absence of any 
statute, the decree appealed from continues to be opera¬ 
tive without a supersedeas having been given. Sec¬ 
tion 1074 of the Code enacted no new law, but simply, 
recognizing the existing law, and confining itself to the 
subject of execution (which is the title of the chapter in 
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which the section is found), stated that unless an appeal 
should operate as a supersedeas a writ of execution might 
be issued immediately on the rendition of the judgment. 

The practice in the Federal courts has been in accord¬ 
ance with that inherited by the District of Columbia from 

the State of Maryland, as above outlined, as will appear 
by reference to the decision in Lee v. Jackson Light & 
Traction Co. 261 Fed. 721, decided by the Circuit Court 
of Appeals for the 5th Circuit in December, 1919. 

A case very much in point is that of Re National Lock 
& Metal Co., 155 Fed. 690. There a trustee in bankruptcy 
had been ordered to sell certain personal property and 
deposit the proceeds in the joint names of the mortgagee 
of this property and the trustee, to be held subject to 
any lien which might be found to exist in favor of said 
mortgagee. In another suit a decree was afterwards en¬ 
tered adjudging the chattel mortgage held by the mort¬ 
gagee void. The mortgagee then appealed from this de¬ 
cree, but gave no supersedeas bond. Pending the appeal 
the trustee applied for and obtained an order directing 
payment of the sum which had been deposited in the trust 
company as above mentioned, to him, free and clear of 
the alleged mortgagee's lien. In granting the order the 
court said that the mortgagee might have applied for a 
stay in the other case, and suggested that the only loss 
for which security would have been required under the 
supersedeas bond would have been the difference between 
the rate of interest paid by the trust company and the 
legal rate of interest in that state. It held, however, that 
as no stay had been secured and as the chattel mortgage 
had been held to be invalid, 


“The trustee is under no obligation to await the 
outcome of any further proceedings. The Code pro¬ 
vided for a method by which, if appellant desired 
to prosecute his appeal, he might have kept mat¬ 
ters in statu quo. This he has not seen fit to do." 
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The appellant here is seeking to obtain all the benefit 
of a supersedeas without giving the supersedeas bond 
which is required by law. It is respectfully submitted 
that under all the authorities recognized as law in the 
District of Columbia, this he cannot do. 

WALTER C. CLEPHANE, 

J. WILMER LATIMER 

Attorneys for Appellee. 



